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ye

('cf) Name and Address of the Eklingji Road,
Appellant Sa.nan.cl, Ahmedabad-382110

Rl&rfr srf-s?gr sriarra mar?it azsrs?gr ah RazrnRrfl aarg WT; Ger
rf@erarr#Rtsf srzrargtrwrsrargr#mar&, #a fR2 an2r afagtmar?t

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) ta 3grad gean af@fr, 1994 fterr raafl aat mgaiahaRqi arrRt
sq-ear rzr rv@# h iasfagierur mar sf aRaa, +raat, fe +iat4, usfar,
atft ifs, tartr sraa, iratf, &fa«R: 110001 ttft afe:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, govem.ed by first proviso to sub-section (1) of Section-
35 ibid: -

(4) zufrRtzRmrsaht z(fat atfl ssrrr nr r #tara fft
nosrnkqi nrsrn Rmtsrtumfi, znf#ft susrtrwsra2 agft #tar
at fat nszrrrgt Rt 4fanairg&zn

In case of any loss of goods where the loss occur in transit from a factory to a
house or to a11.other factory or from one warehouse to another during the course
ocessing of the goods in a warehouse or in storage whether in a factory or in a
house. .
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In case of rebate of duty of excise on goods exported to any country or territory
· outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(a) sift sgraa &st sgraa green @rare fr Rt set a#ezta ft&?sitt srrtz
ur tu far h a1f# srga, sfta arr "91fta- cfl" rn "91:" ~ qfc{ it fa srfefrm ( 2) 1998
nrr 109 arr gas fang rgzr

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ~ '3,91~'1 ~ (ar:fm-) R4Blctffi, 2001 tmi:r 9 eh siafa faff? qua ier<-8 err
fait , hfa an?r#fa zksr hfa fataa cft.:r mt h fag-srkr ui zrftr s?r Rt at.t
far a Tr 5fa zlaa f@hr starRel sh rr arr < #r er gftf a siafa mu 35-~ it
faff«Rtrarr rahrr €tr-6art# 4fa sft 2ft aif@

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

.. accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
a.ccompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Ras snar ahrr szf iaua vn aras?zr 3qta 2tatst 20o/- Rr gnatft
wsgst szf iaa4n v«rstargt at 1000/- 4Rt tr grar ftsq

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

mBT !{Fil , ~ '3 ,9 ta green qi tar4 6J 41 ffi =ll~t "5fm ar:fm-:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~ -3,91~.-i ~~, 1944#mu35-~/35-~t3lffl :-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) affa qRa aarg srar h sarar Rt sf, =flt a it t fl gte4, ta
grar green u iata z4la +ntf@aw (fez) t f?m fa fifer, zratar 24 tar,

cil§Bl~17 1fctrl', 3ITRclT, °fuil:Cr!PI(, 6l~B~lo±fl~-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate-: ublic sector bank of the
place where the bench of the Tribunal is situated. ,2%.
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(3) R<srr i a&gvii ararr glar?t r@a prgr ah fr tr #rgar sr4me
tr far wnrr rfez sr az ?za gr f fa far setafa a fu zrnf@fa sf
rtntf@2awr #t uaftrhairarc #t u4 3r4as frwar ?

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. l00/- for each.

(4) rrfer f@efz 1970 rt ii)f@er Rt rgqft -1 siafafaiRa fag gar s
rear qrear zrtf@nfa fofa featagr r@ Rt us 7Raus6.50 ht ar 1r4ta
9JVcl1 Rcfic~~~ I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) < sit iaf@la tr@itRio#a fail ft sit sf et sraffrfr star z itft
~.~-3 ,91 ar greenu hara sf@la rratf@law (4 14 ffcl fil)~, 1982 if~ ~I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ftr gr«a, aft saraa gear vi tarsflt +nf@aw (fez) "cfcnm 31""cf1m%ffil=ffi
ii· c/idoJ-lfli41 (Demand)~~ (Penalty) efiT 10% @ wmmr mar sfatf ? ztai, rf@mar g#wr
10~~~I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

alrscar zca sit hata eh siaft, grt[@tr#drRr l=fM (Duty Demanded) I

(1) is (section) 11Dagafaff zufr;
(2) far +«ahazez RR7 ufgrr;
(3) a2z%fezfitafr 6ahazreruf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) sa?gr eh 4fa srft 1f@awr #a szi green srzrar geear aw fa(fa gt at trfu +g
greetk 10% @rat r vi szj #haa av fa1Ra gt aa arsh10% grar ft sr raftg

In view of above, an appeal against this order shall lie before the Tribu11-al on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispu e."
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F.No.GAPPL/COM/STP/656/2024

ORDER IN APPEAL

M/s. I4U Security Services, 24, Aakar Arcade, Nr. SBI Bank, Sarkhej Highway,
Sanand, Ahmedabad-382110 (hereinafter referred to as 'the appellant") have filed the
present appeal against the Order-in-Original No.124/DC/D/VM/2022-23 dated
27.02.2023 (referred in short as 'impugned order') passed by the Deputy Commissioner,
Central GST, Division-III, Ahmedabad North (hereinafter referred to as 'the adjudicating
authority'). The appellant is having Service Tax Registration No. AAFFI0119PSD001.

2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2016-17,it was noticed that the appellant
has declared less taxable value in their ST-3 Return compared to the Sales/ Gross Receipts
from services shown in their ITR/Form-26AS. Letters were therefore issued seeking
clarification and to produce evidences justifying such differences. However, the appellant
did not respond, therefore, the service tax liability of Rs.4,45,640/- was quantified
considering the highest differential income of Rs.29,70,930/- as taxable income.

F.Y. Sale of service Value in Value S.Tax Service tax

as per STR Difference in payable

Form26AS Form 26AS
8 STR

2016-17 39,42,754/ 9,71,824/ 29,70,930/ 15% 4,45,640/

2.1 A Show Cause Notice (SCN) No. III/SCN/AC[IAU Security/139/2021-22 dated
21.10.2021 was issued to the appellant proposing recovery of service tax amount of
Rs.4,45,640/- not paid on the differential income received during the F.Y. 2016-17 along
with interest under Section 73(1) and Section 75 of the Finance Act, 1994, respectively.
Penalties under Section 77(1), Section 77(2) and Section 78 of the Finance Act, 1994 were

also proposed.

3. The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs.4,45,640/- was confirmed alongwith interest. Penalty of Rs.10,000/- each
was imposed under Section 77(1) 8 77(2). Penalty of Rs.4,45,640/- was also imposed

·· under Section 78.

4. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal, on the grounds elaborated below;

¢4

► The appellant was engaged in business activity of Security/Detective Agency
Service / Manpower recruitment / Supply agency service / Cleaning services.
During the F.Y 2016-17, they rendered services by way supply of manpower for
security purpose to various corporate and non-corporate service recipients for
Rs.40,70,990/- as mentioned in Audited Profit & Loss Statement. It includes the
Security Contract receipts of Rs.36,41,423/- and Service Charge Income of
Rs.4,29,567/-. Out of which Rs.32,39,740/- was from body corporate service
recipients and Rs.8,31,250/- was from non-corporate service recipients. The
appellant had filed Service tax returns for the year under con ·is id
the tax liabilities of Rs.11,15,302/-.

'e 8
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F.No.GAPPL/COM/STP/656/2024

► TDS has been deducted by respective Limited & Private Limited Firms/Companies.
The income from non-body corporates is Rs.8,35450/- and from body corporates
is Rs.31,07,304/- totaling to Rs.39,42,754/-. In terms of clause l(ii)(B)(iii) of
Notification No. 07/2015-ST dated 01.03.2015 (earlier Notification No.30/2012-ST),
100% liability to pay tax under RCM is on body corporates. Thus, the difference

was arising due to such liability.

► It is trite law that figures of Form 26AS are not to be used for determining Service
Tax liability unless there is proof to show that it was on account of any taxable
service and relies on the order of the Tribunal (CESTAT Allahabad) in Kush
Constructions vs CGST NACIN 2019 (34) GSTL 606 for the same.

► The Income Tax authorities cannot .be used for determining Service Tax without
evidence of taxable service and relies on the order of Tribunal in Synergy Audio
Visual Workshop Pvt Ltd versus Commissioner of Service Tax Bangalore 2008 (10)
STR 578 and in CCE Ludhiana vs Deluxe Enterprises 2011 (22) STR 203.

► Furthermore, in the recent case of M/s Luit Developers Private Limited vs.
Commissioner of CGST & Central Excise, the Hon. Tribunal (CESTAT Kolkata) taken
the similar view of the above cited case laws and also confirms that figures reflected
in Form 26AS cannot be used to determine Service Tax liability unless there is any
evidence shown that it was due to a taxable service as held in Kush Constructions.

► Also, figures shown to Income Tax authorities cannot be used to determine Service
Tax as held in Synergy Audio Visual Workshop Pvt Ltd and Deluxe Enterprises. Also
confirms that the Department cannot take a stand that it examined the factual
position only on receiving details of Form 26AS for invoking extended period, as
seen from CBEC Circular No.113/7/2009-S.T., dated 23-4-2009 vide F.No.
137/158/2008-CX. 4 and CBEC Circular No 185/4/2015-ST dated 30.6.2015 vide
F.No.137/314/2012 which put a duty on the assessing officer to effectively
scrutinize the returns at the preliminary stage. The same is supported by Gannon
Dunkerley & Co Ltd vs CST(Adjudication) Delhi 2021(47)GSTL 35 (Tri-Del).

► There is no positive evidence like incriminating statements, recovery, Invoices, etc,
to show any malafide intention to evade Tax and therefore extended period cannot
be invoked. The law was settled by the order of the Hon'ble Supreme Court in
Pushpam Pharmaceuticals Company vs CCE Mumbai 1995(78) 401.

► The recent order passed by Joint Commissioner, CGST 8 C.Ex. Ahmedabad North
in the case of M/s Dolphin Security & Service vide F No. STC/15-72/OA/2020
DTD.24.11.2021 in which the disputes of 26AS/ITR and ST-3 database mismatches
accepted due to the RCM on Security Services provided to body corporates vide
Notification No.30/2012 and subsequent to Notification No.7/2015. In this case the
honourable Joint Commissioner drop the proceedings initiated for recovery of
Service tax, interests and penalties.

► The CBIC's Circular No.128/47/2019-GST Dtd.23.12.2019 states
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F.No.GAPPL/COM/STP/656/2024

"5.The Board once again directs that any specified communication which does not
bear electronically generated DIN and is not covered by the exceptions mentioned
in paragraph 3 of the Circular No.122/41/2019-GST dated 05.11.2019, shall be
treated as invalid and shall be treated as invalid and shall be. deemed have never
been issued."

5. Personal Hearing 111 the case was held on 08.04.2024. Shri Nikunj Thakkar,
Chartered Accountant, appeared for personal hearing on behalf of the appellant. He
stated that his client is providing security services to corporate clients who are liable to
pay service tax under RCM. The differential income pertains to the income where liability

.. to pay service tax is on the service recipient and not on the appellant.

6. I have carefully gone through the facts of the case available on record, grounds of
appeal in the appeal memorandum, oral submissions made during personal hearing, the
impugned order passed by the adjudicating authority and other case records. The issue
before me for decision in the present appeal is whether the demand of service tax
amounting to Rs.4,45,640/- confirmed alongwith interest, and penalties vide the
impugned order passed by the adjudicating authority in the facts and circumstances of
the case is legal and proper or otherwise. The demand pertains to the period F.Y. 2016-

17.

6.1 The entire demand has been raised on the differential income noticed in re
conciliation of Form-26AS/ITR & STR. I have gone through the P&L Account, ITR, Form-
26AS, STR, reconciliation statement provided by the appellant. In the P&L account the
appellant has shown the income of Rs.36,41,423/- as 'Contract Receipt' and income of

.. Rs.4,29,567/- as 'Service Income'. Thus, total income of Rs.40,70,990/- was shown as
receipt. In the Form-26AS, TDS is deducted on the income of Rs.39,42,754/-, out of which
Rs.8,35,450/- was received from (M/s. Durgabha Associates & M/s. M.ahir Buildcon), which
are not body corporates and income of Rs.31,07,304/- was received from Body
Corporates. The appellant have claimed that their liability to pay tax is only on the income
received from non-body corporates as in terms of clause l(ii)(B)(iii) of Notification No.
07/2015-ST dated 01.03.2015. 100% liability to pay tax under RCM shall be on the service
recipient. They claim they have already discharged the tax liability on the income of
Rs.9,71,824/- and reflected the same in their ST-3 Return. Hence, they are not required
to pay any tax.

6.2 To examine their above claim, relevant text of the notification 1s re-produced
below;

Notification No. 25/2012-ST dated 20.06.2012

TABLE

a

SI.
No.

Description of a service Percentage of Percentage of
service tax service tax
payable by the payable by the

6
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F.No.GAPPL/COM/STP/656/2024

8. in respect of services provided or 25% 75 %
agreed to be provided by way of
supply of manpower for any
purpose

The above entry was substituted vide Notification No.07/2015 dated 01.03.2015 as,

TABLE

SI. Description of a service Percentage of Percentage of
No. service tax service tax

payable by the payable by the
person person
providing receiving the
service service

8. in respect of services provided or Nil 100%
agreed to be provided by way of
supply of manpower for any
purpose

6.3 I find that the appellant is a Partnership firm and was providing services by way of
supply of manpower for security purpose. Hence, considering the period involved, I find
that in terms of clause (v) of basic Notification No.25/2012-ST read with amending
Notification No.07/2015, there won't be any tax liability on the appellant, if the service
has been provided to body corporates. Relevant clause (v) is also re-produced below:

() provided or agreed to beprovided by way ofrenting ofa motor vehicle designed to
carrypassengers to anyperson who is not in the similar line ofbusiness or supply of
manpower for anypurpose or service portion in execution of works contract by any
individual, Hindu Undivided Family orpartnership firm, whether registered or not
including association ofpersons, located in the taxable territory to a business entity
registeredas bodycorporate, located in the taxable territory.

6.4 The appellant in Form 26AS has total income of Rs.39,42,754/- out of which the
taxable services valued at Rs.31,07,304/- was rendered to body corporates hence on
such income, under RCM there is no tax liability on the appellant. However, on the
income of Rs.8,35,450/- received from (IM/s. Durgabha Associates & M/s. Mahir
Buildcon) which are not body corporates, the liability shall be on the appellant. Further,
I find that the appellant has already discharged the tax liability on the income of
Rs.9,71,824/- and reflected the same in their ST-3 Return. So, after deducting the
income from body corporates from the total income reflected in Form-264S, the net
income arrived is Rs.8,35,450/- (Rs.39,42,754/- minus Rs.31,07,304/-), which tallies with
the income received from non-body corporates and on which, I find that the appellant
has already discharged the tax liability and reflected the same in their ST-3 Return.
Accordingly, I find that the appellant is not required to discharge any tax liability as
the differential income pertains to the income on which under RCM the liability to pay
tax is on the service recipient being a body corporate. I find that the appellant is not
required to discharge any tax on the disputed income of Rs.29,70, uring
the F.Y. 2016-17 in terms of Notification No.07/2015- 015.
Accordingly, I set-aside the total service tax demand of Rs.4,45

\
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F.No.GAPPL/COM/STP/656/2024

8. When the demand is not sustainable the question of recovering the interest and
penalty also does not arise. Hence, the same are also set-aside.

9. In light of above discussion and findings, the impugned order is set-aside.

10. 34+i aarraf #r are 3rfr m1 fqr1 3q)arah fur 5rar&I
The appeal filed by the appellant stands disposed of in above terms.

M--
(eflla-l=ci& ~)

31121qcl (3rhea)
.:,

Date: fJ. 4.2024
Attested

an
(tar+tr)
srfrrr (arftea)
tr st.v. l,zrtara

]?y RPAD/SPEED POST
To,
M/s. I4U Security Services,
24, Aakar Arcade, Nr. SBI Bank,
Sarkhej Highway, Sanand,
Ahmedabad-382110

The Deputy Commissioner
CGST, Division-III,
Ahmedabad North

Copy to:

Appellant

Respondent

.°C
-fS ,. ._

tG •
IE o

?
0

*

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
.. 2. The Commissioner, CGST, Ahmedabad North.

3. The Superintendent (System), CGST, Ahmedabad (Appeals) for uploading the OIA
4Guard File.
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